A. Introduction
1 Digitisation of cultural heritage with the aim of its preservation and making available online is one of important public policy objectives in European countries. Acquisition of the necessary permissions from copyright holders is often complicated due to the lack of information regarding numerous rightholders and the fragmentation of rights. In spite of its cultural importance, with a few exceptions, mass digitization undertaken through the usual rights clearance process is financially too burdensome for public institutions and private undertakings. At the same time, many older works still under copyright do not generate any revenues to their rightholders, undermining the significance of copyright protection. In some cases, legal mechanisms facilitating rights clearance may pave a way to solving the problems associated with the copyright architecture, increased access to copyrighted works, and revenues to rightholders.
2 In March 2012, France adopted a law on the digital use of out-of-commerce books of the XXth century 1 , providing for a form of non-voluntary collective management of exclusive rights necessary for digital reproduction and providing access to copyrighted works. While some stakeholders were consulted in the legislative process, the legitimacy of the law has been disputed since its adoption. In February 2014, the French Constitutional Council (Conseil constitutionnel), replying to a constitutionality request, established that the mechanism complies with the Constitution 2 and does not infringe property 4 to submit to the Court of Justice of the European Union (CJEU) the question of whether the mechanism introduced by the law for facilitating exploitation of out-of-commerce books implemented through a collective management organization is compatible with Article 2 (on the reproduction right) and Article 5 (containing the exhaustive list of exceptions and limitations) of the InfoSoc Directive.
5
3 The first part of the paper will examine in detail the French mechanism for digitization of outof-commerce books, concluding by difficulties associated with its qualification. The second part will outline a brief overview of the EU legal framework on non-mandatory collective management and continue with a comparative analysis of the French mechanism and the extended collective licensing.
of 26 August 1789. This Declaration is integrated in the corpus of French constitutional law.
3 C.C., 28 février 2014, M. Marc S. et autre, n° 2013-370 QPC, para. 18: "firstly, the regime of collective management applicable to the right to reproduction and communication in digital form of out-of-commerce books does not result in the deprivation of property in the sense of Article 17 of the Declaration; secondly, the framework of conditions under which the rightholders enjoy their rights to intellectual property in their works do not disproportionally prejudice these rights in view of the objectives pursued; by consequence, the complaints alleging prejudice to the right to property have to be dismissed". Some commentators criticised the decision on the grounds that the Constitutional Council confused the "general interests" (mentioned in paras. 12 and 14) justifying limitations to property rights with interests of industry groups, see Emmanuel Derieux , that gives approved collecting societies the right to authorise the reproduction and the representation in digital form of 'out-of-print books', while allowing the authors of those books, or their successors in title, to oppose or put an end to that practice, on the conditions that it lays down?".
7
Availability of books on the second-hand market or at libraries is irrelevant for the legal qualification, see, Sénat, Rapport fait au nom de la commission de la culture, de l'éd-ucation et de la communication sur la proposition either in paper or in digital form. 8 Since the legislation does not speak of "works", as it is common in copyright law, but refers to "books" 9 (i.e., material media in which literary and other works are fixed), it is important to emphasize that the scope of the mechanism is limited to works published in books (i.e., objects of the digitization process 10 ). Books of the XXth century that are not available in the primary channels of commerce and whose works are in the public domain are not concerned by the law.
11
5 The mechanism is implemented through a form of non-voluntary collective management of copyright with the possibility to opt out. The draft of the law spoke of "out-of-commerce works", but this wording was criticised by the senator-rapporteur, Bariza Khiari, as not accurately reflecting the content of the legislative act limited in its scope to works published in the form of books, see Sénat, Rapport 2011, supra note 7, p. 23. This choice of the legislator to speak of "books" rather than of "works" was criticised by some scholars and the legislator was even described as "ignorant" in regards to the distinction between material objects (media) and immaterial copyrighted works they contain, 18 The assignment is issued for a renewable term of 5 years 19 and it can be withdrawn if the CMO does not comply with at least one of the criteria set for
Registre des Livres Indisponibles en Réédition Électronique and is abbreviated as ReLIRE (meaning "to reread" or "to read again"). It was created and is being maintained by the BnF, as a part of its obligation under Article L134-2 of the CPI. The database can be freely accessed from anywhere at: http://relire.bnf.fr. Astonishingly, the current name of the database does not correspond to the name prescribed by the law: "Registre des livres indisponibles du xxe siècle" (Article R134-1, para. 1 of the CPI).
14 Article L134-3, para. I of the CPI. From the wording of certain articles of the CPI it seems that the Ministry may assign more than one CMO for management of the digital rights of the out-of-commerce books (Article L134-3, paras. II and IV, Article L134-7 and Article L134-9 of the CPI). Emmanuel Derieux (2012), supra note 7, pp. 66-67. It seems to us that assignment of more than one CMO may undermine the efficiency of this particular mechanism.
15 Articles L134-3, para. III and R327-1 of the CPI. One of the criterion for selection of a CMO concerns the distribution rules. For a CMO to be assigned it needs to ensure in its rules that amounts distributed to authors are not smaller than the amounts distributed to publishers (Article L134-3, para. III, sub-para. 5 of the CPI). Some observers note that although this general rule on distribution of sums collected was criticised for its likely 50/50 outcome, it often leads to higher royalty rates for authors than usual bilateral publishing contracts. In support of this opinion, see Emmanuel Derieux (2012), supra note 7, p. 68. At the same time, it can be observed that publishing contracts generally provide royalty payments only to authors. Publishers normally gain their profits as the primary users of the acquired rights through publication and sale of books. The database is supplemented with new book titles once a year on the 21 March. 22 Hence, every year there is a six-month period of information campaigns during which the assigned CMO does not manage the digital rights to a selection of the out-of-commerce books listed in the database.
23
8 The majority of the information necessary for the rights management is provided by the ReLIRE database, which was established and is managed by the publicly funded National Library of France (BnF). 24 A complete list of such books in which digital rights are subject to collective management, can be viewed on the website of the database. 9 Any person has the right to request the listing of a book as an out-of-commerce book in the database, or to report an error in the data by filling out an online form. 26 This possibility can be described as a crowdsourcing component of building the database.
27
However all suggestions for the listing of books in the database are examined and the titles for listing are determined by a scientific committee composed of three representatives of authors, three of publishers, and one of the BnF. 28 When works become a part 20 Article R327-6 of the CPI.
21 In case of opposition to the collective management of rights a special mention is made in the database. 
10
The maximum number of rights that can be managed collectively within the mechanism is limited to the works contained in the out-of-commerce books published in France in XXth century. The proposal of the law addressed to the National Assembly estimated the number of out-of-commerce books to be around 500 000.
30

III. Licensing Schemes
11
The law on the out-of-commerce books of the XXth century prescribes an overall framework under which digital rights to these books should be licensed.
12 Although there is a single repertoire of works rights that are managed by SOFIA, different licensing regimes are presently applied to two groups of rights forming the overall corpus of digital rights to outof-commerce books. The third licensing scheme for the benefit of public libraries and their subscribers (readers) was revoked on 22 February 2015 without being ever being applied in practice.
13 First, upon entry of the digital rights into collective management, SOFIA has to offer an exclusive license to use digital rights for a tacitly renewable term of 10 years to the publisher, who has rights to reproduction of an out-of-commerce book in paper form. 31 The publisher that accepts the exclusive license32 is obliged to effectively use the work within three years following the acceptance and proof must be provided to the CMO.33 This scheme greatly facilitates acquisition of digital rights to outof-commerce books by their original publishers who discontinued their publication in paper form.
14 Second, if there is no publisher that has rights to 32 Mention of acceptance of a 10-year exclusive license by the publisher that has rights for reproduction of the book in paper form is made to the database (Article L134-5, para. 4 of the CPI).
33 Article L134-5, para. 5 of the CPI. 1
reproduction of an out-of-commerce book in paper form 34 , or if this publisher does not accept the 10-year exclusive license, or after accepting it does not make use of the acquired rights, 35 SOFIA offers digital rights to the books to any undertaking through nonexclusive licenses for a renewable term of 5 years.
36
15 During the legislative process, the senatorrapporteur expressed the view that the original publisher who withdrew a book from the database and did not use the book during the two year period should not have a right of preference 37 for an offer of the exclusive 10-year license, and that the CMO should offer the general terms license of five years to all. 38 At present, the text of the law does not warrant the conclusion that this proposal was implemented. Also nothing prevents original publishers, who did not accept an earlier offer of the exclusive license or after accepting it did not commercially use the book, from obtaining the non-exclusive license.
16 It can be assumed that the duration of licenses imposed by law -10 and five years respectively -can be shortened in cases when copyright in the works concerned expires before the end of the licenses.
39
34 Authors or their heirs may demonstrate that the publisher that had rights for publication of books in paper form lost them afterwards. Most of the active publishers are members of SOFIA and hence there should be no big issue finding them.
35 Article L134-5, para. 6 of the CPI. This was characterized by one commentator as an attenuated version of "use it or lose it", see Jane C. Ginsburg (2014), supra note 6, p. 1429. In addition to the requirement of use, all the licenses include an obligation for users to report to SOFIA on uses made of the rights and on revenues generated.
36 Article L134-3, para. I, sub-para. 2 of the CPI.
37 During the legislative debate this right was referred as a "right of preference" of original publishers, see Assemblée nationale, Proposition de loi relative à l'exploitation numérique des livres indisponibles du XX e siècle, N° 3913, enregistré à la Présidence de l'Assemblée nationale le 8 novembre 2011, pp. 6, 8 and 9 and Sénat, Rapport 2011, supra note 7, pp. 31 and 33. Then this term was also used by some comentators, see Florence-Marie Piriou (2012), supra note 9, p. 10 and Franck Macrez (2012), supra note 9, p. 755. From the perspective of rights management, it can also be described as an obligation of the CMO to make an offer of an exclusive license to certain users. The Memorandum of Understanding on the digitisation of out-of-commerce works (supra note 6) recognized that: "the rightholders [authors of literary and artistic works and publishers] shall always have the first option to digitise and make available an outof-commerce work." (Recital 6). 17 According to the conditions defined by SOFIA, both licenses can permit the following two types of uses:
• unit sale of digitized books to the public or to lending libraries;
• making digitized books available through bundling or subscription services to libraries.
40
18 The amount of royalties to be paid by licensees is established by the General Assembly of the assigned CMO, that is, by a vote of its members.
19
The following royalty rates were approved by an ordinary General Assembly of SOFIA 19 June 2014:
41
• for exclusive licenses: 15% of sale price net of tax 42 or of all the revenues net of tax for marketing through bundling or subscriptions;
• for non-exclusive licenses: 20% of sale price net of tax 43 or of all the revenues net of tax for marketing through bundling or subscriptions. 42 Royalties due cannot be lower than the guaranteed minimum of 1 euro.
43 Royalties due cannot be lower than the guaranteed minimum of 1 euro.
44 In case holders of non-exclusive licenses commercialise books in non-interoperable formats or through a single channel of commerce, the royalty rate increases to 30%, and the guaranteed minimum to 1,50 euro. An example of such commercialization can be the release of ebooks only through a single proprietary type of ebook reader. This progressive rate, although applied only to non-exclusive licenses, presumably should be encouraging the greatest possible availability of the out-of-commerce books to the public and competition on the market of ebooks. Licensees that obtained non-exclusive licenses need to pay 1 euro annually per book in addition to the payment of amounts proportional to the revenue. sharply distinguishes this mechanism from the traditional collective management characterized by an equal treatment of users, non-exclusive licenses, and a possibility to propose licenses covering the entire repertoire (blanket license). 57 It can be further added that the right of the publishers, who have rights to reproduction on paper to an exclusive offer of the digital rights, is likely to prevent entry of digital rights to the most commercially interesting books in the second licensing scheme (more "classic" collective management). It is only in case of the second licensing scheme that the CMO can play a role of a single point of contact, where users can obtain rights to any and all works of the out-of-commerce books not licensed to original publishers through a single transaction. Overall, this licensing mechanism based on the collective management, while sparing publishers from the need to search and negotiate with rightholders for numerous works, does not provide the convenience of a single point of contact, as it is commonly one of the primary objectives of non-voluntary collective management. 63 A simple request is sufficient, there is no need for demonstration of any particular reasons. Essentially, the role of the described period during which the exercise of the digital rights concerned is not affected 64 is to inform rightholders about the future exercise of their rights by the assigned 58 During the legislative process the English term "opt out"
was explicitly used to describe the essence of the mechanism, see Sénat, Rapport 2011, supra note 7, pp. 14, 20 and 29). The term is now often used in the French doctrine to describe the withdrawal of rights from the mechanism, see André Lucas, Henri-Jacques Lucas 61 During this period, the Ministry of Culture and Communication, CMOs managing rights to literary works, and professional organisations in book publishing organise a nation-wide campaign informing rightholders about their rights and the mechanism (Article R134-11 of the CPI).
62 Original publishers that are opposed to this are obliged to publish out-of-commerce books within the two years following the announcement of opposition. If they do not comply with this requirement, the books concerned will be subjected to collective management (Article 134-4, para. II of the CPI).
63 Article L134-4, para. I, sub-para. 1 of the CPI. The documents that authors need to provide for opting out are very minimal. An identification document and a statement testifying the quality of an author suffice. Heirs need to add to the aforementioned documents a document confirming their status of legal successor. Publishers would need to show a document demonstrating their publishing rights (e.g., a publishing contract). CMO and to provide them with the possibility to opt out even before entry of the rights into collective management. 65 
A Posteriori Opt Out
29
In case authors, their heirs, or publishers did not oppose the exercise of the digital rights through the assigned CMO during the six-month period following publication of their book titles in the database (i.e., before collective exercise of the rights), they may still opt out from the system afterwards (i.e., once rights enter into the collective management, but not necessarily after issue of a license). The following three scenarios are possible:
• The author of an out-of-commerce book may opt out if he considers reproduction or public digitization of his book may be harmful to his reputation. 66 As it is formulated, this possibility is provided to protect moral rights of authors. This is important because the mass digitization project does not foresee work on the content, and all the books will be digitized as they are. 67 Furthermore, even if SOFIA is undertaking efforts to ensure licensing conditions enforce a certain quality of digitized books and are as a result constantly improving technological tools to enable this goal, some errors are always possible 68 ;
• The author may withdraw his digital rights at any moment, provided that he supplies proof that he is the only rightholder of digital rights.
69
In general, publishing contracts concluded in the XXth century do not explicitly mention reproduction of books in digital form and making them available online, 70 with the exception of 65 Senator-rapporteur, when examining the draft law, expressed an idea to provide a possibility for rightholders to mention their books that they would not want registered on the database of out-of-commerce books on a special website, and hence to be included in the mechanism, see Sénat, Rapport 2011, supra note 7, pp. 27 and 32. This suggestion did not make it to the final text, probably being considered tautological and complicating the two-stage system.
66 Article L134-4, para. I, sub-para. 3 of the CPI.
67 Authors will not be provided with a possibility to update or correct their works, or to alter them in any other manner. From a cultural perspective there might be an inherent value in preserving works of the past as they are without "improving" them.
68 Some anxiety with regard to the quality of digitized books was expressed by some critics of the law, see Franck Macrez (2012), supra note 9, p. 757.
69 Article L134-6, para 2 of the CPI.
70 Assemblée nationale, Proposition de loi relative à l'exploitation numérique des livres indisponibles du XXe siècle, N° 3913, enregistré à la Présidence de l'Assemblée nationale 1 contracts that were subsequently amended 71 . The obligation to prove was introduced in the law because of the assumption that there is a valid contract between the authors and the publishers of the books that were published. It seems reasonable to estimate that the vast majority of books published in the 20th century in France, were published with the necessary authorizations of their authors. Although since 1957 contracts need to specifically refer to the uses foreseen by the contract (Law n°57-298 of 11 March 1957), under older publishing contracts authors generally transferred all of their rights to publishers (use of their works in any form). With the development of digital uses, some publishers concluded with authors' amendments or supplements to the contracts signed after 1957 in order to cover digital uses. Secondly, in France it is possible for an author to terminate a publishing contract when the book is not effectively utilized by the publisher (is out-of-print), by undertaking certain acts prescribed by the law (Article L132-17 of the CPI). In the absence of undertaking acts specified by the law, the contract is valid even if the book is not effectively used by the publisher;
72
• The author, jointly with the publisher, possessing rights to reproduction of his out-ofcommerce book in paper form may withdraw the digital rights to the book. 73 In case of such joint withdrawal, the publisher is obliged to start using the out-of-commerce book within 18 months following their notification of withdrawal. 72 Due to the described-above uncertainty, this line of argumentation is supported by Florence-Marie Piriou (see Florence-Marie Piriou (2012), supra note 9, pp. 8-9). Nevertheless, some scholars criticise the assumption and consequentially a need for the author to prove the negative fact that he did not assign his rights to anybody and that he is the sole rightholder, which they interpret as being too burdensome and contrary to the general assumption of authorship, see Franck Macrez (2012), supra note 9, pp. 756-757, Frédéric Pollaud-Dulian (2012), supra note 7, pp. 341 and 343, Emmanuel Emile-Zola-Place (2012), supra note 7, p. 361. Jane Ginsburg, while also being critical about the mechanism ("the law gives to the publishers what they may not have received by contract" and "the law expropriates authors not for the public benefit of nonprofit libraries, but for the benefit of for-profit publishers"), observes that "without the licensing scheme, the authors would have derived no revenue from the books that otherwise would have remained out of commerce", see Jane C. Ginsburg (2014), supra note 6, pp. 1427-1428.
73 Article L134-6, para. 1 of the CPI.
74 The diversity of periods prescribed by the law for use of works by publishers, ranging from 3 years to 18 months, was criticised by Emmanuel Derieux (2012), supra note 7, p.
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The law provides for a high level of security for licensees in the case that rightholders opt out from the collective management (the last two of the three above-mentioned possibilities), 75 since rightholders cannot oppose the use of out-of-commerce books on the basis of previously issued authorizations by SOFIA for the duration of their licenses (but for the period not exceeding five years) and on a non-exclusive basis. SOFIA notifies users about withdrawal of rightholders.
76 Some rightholders may find this period too long (since it is equal to the duration of non-exclusive licenses) and that their interests are insufficiently protected in comparison to the interests of users.
31 As a book constitutes an indivisible union of digitization, the mechanism does not provide for opting out of some rights to a book. That is, if at least one person holding rights to the out-of-commerce book opts out, the book is considered to be out of the system.
32
One of the secondary differences between the a priori and the a posteriori opt out is that the former is made through the BnF (on the ReLIRE database) and the latter through the CMO.
77
33 From the statistics on the requests for opting out received since 2013, 78 it is clear that the proportion of rightholders choosing to opt out is decreasing. for the management of digital rights to out-ofcommerce books.
40
The proposal of the law qualified the non-voluntary form of collective management as "mandatory collective management", 82 and compared it to the mandatory collective exercise of exclusive rights to the cable retransmission. 83 However, documents prepared by SOFIA avoid any explicit classification by merely stating that it is not a "mandatory collective management". 84 Some observers characterized the form of collective management as "mandatory" (but not completely), 85 46 In the case of the French mechanism of collective management of digital rights to works in out-ofcommerce books (i.e., works that were once put on the market with the consent of the rightholders), the authorization of rightholders to the CMO is presumed, 96 but an opt out from the system, with a subsequent individual exercise, is possible. The latter possibility of individual exercise is not permitted under mandatory collective management. the Collective Management Directive 105 leave to the member states the discretion of establishing extended, as well as some other non-voluntary forms of collective management. Of course, this is not to say that any mechanism named "extended collective license" passes the threshold just by virtue of its name 106 or that the InfoSoc Directive can exempt member states from the need to comply with obligations under the international treaties.
107
There are also some firm views that extended collective management of exclusive rights in the domains not covered by exceptions and limitations is not permitted. 108 Such views lead to the conclusion that legislative provisions of the EEA states on the extended collective licensing of exclusive rights in the domains not covered by exceptions and limitations are in breach of the EU law. An example of reliance on the extended collective management of exclusive rights in the domain not covered by exceptions or limitations for the purpose of mass digitization and making books available is the contract regarding the digital dissemination of books of 30 September 2012, concluded between the National Library of Norway and KOPINOR, Norwegian CMO managing rights to literary works (the project is called "Bokhylla", translate as "Bookshelf"). 52 As a preliminary remark of comparison, it is important to note several observations regarding similar raisons d'être for both mechanisms.
53
The main rationales behind the introduction of the extended collective management are the decrease of transaction costs and avoidance of hold-up problems. 115 Both rightholders and users are in need of a practical solution when it is virtually impossible to reach individual rightholders to ensure legal use of their works. 116 As Gunnar Karnell put it: "the ECLmodel may serve best in fields of application where authors' exclusive rights should indisputably be maintained as an ideal state of affairs, but where the exercise of such rights is impossible because of the insurmountable difficulty of finding the individual rights-holders or bringing together all of the rights needed for a specific use of protected works. An ECLsystem should then serve as a means of guaranteeing the implementation of rights, insofar as may be possible, where there would otherwise be rights but no implementation." 117 in particular that the use of words "arrangements", "management" "collective licensing", "exceptions and limitations" in the InfoSoc Directive and other directives is not accidental). 
Scope
55 All of the out-of-commerce books, rights to which are or will be managed by the CMO, are exhaustively defined in the freely accessible database, where they are published once a year.
56 Extended collective licenses are characterized by an extension clause, by virtue of which they extend users' access from only the CMO's own repertoire to include all rights to works in a specific field, which are outside the system of collective rights management. Usually, the exact number of protected subject matter, rights to which are managed through the extension effect, is not known. Protected subject matter can be subjected to the extended collective management without any prior notice. Extended collective management also usually deals with a certain type of rights for protected subject matter in a defined domain. The decision of the CJEU may have important repercussions for the existing presumption-based systems (e.g., in Germany and Slovakia) and on the possibility of other member states to introduce such mechanisms.
Application in Time 59
The French mechanism of collective management of digital rights to out-of-commerce books is a legislative provision of a temporary nature, to some extent related to the digital transition of book publishing and distribution. It applies only to rights of out-of-commerce books that were published before 1 January 2001. With every year of its existence, the mechanism is inevitably losing its significance as works of the XXth century continue to gradually become a part of the public domain. Provided that the law is not changed, the mechanism will be ineffective some years from now, i.e., the mechanism has "an expiration date", so to speak.
60
Extended collective management is a permanent mechanism. Furthermore, statutory provisions do not limit the length of extended collective licenses that CMOs may conclude with users.
Protection of Nonmembers
61 Both systems provide for the equal treatment of members and non-members by CMOs managing their rights, and for other safeguards of their interests. As the French mechanism extends to a relatively restricted and defined category of works published in France and is accompanied by a nationwide information campaign, it is more likely that the rightholders concerned will be informed about use of their rights, revenues will be distributed to them, and/or it will be easier for them to take actions they consider appropriate in the case that their rights are taken advantage of, rather than issues of usual extended collective licensing. The French law obliges the assigned CMO to actively search 119 Lucie Guibault (2015), supra note 6, pp. 181-183.
for non-members whom it represents in order to distribute royalties collected for them. Protection of rightholders non-members should be reinforced through the implementation of Article 7 of the Collective Management Directive. In practice, due to the larger scope of the extended collective licenses, it is seemingly more difficult for non-members to, for example, be informed about uses of their works, to opt out of the system if they wish, or to claim remuneration. 63 The Collective Management Directive -the most recent of the EU copyright directives and which is still being implemented by the member states -provides for a harmonized framework for good governance and transparency of collective management of copyright across the EU. As it was previously described, the French mechanism already provides some tools for supervising the assigned CMO.
Supervision and Control
Opt Out
64 Authors and publishers of out-of-commerce books can opt out from the system and exercise their rights individually even before their rights are managed collectively (a priori opt out). Once the rights are subject to collective management, the authors that have all the rights to their works can opt out either before or after a license is issued by the CMO to a user (a posteriori opt out). Publishers can opt out a posteriori only jointly with authors. An opt out from the mechanism results in a special mention in the 1 database of the out-of-commerce books, ensuring that the book will not be reinserted in the system.
65
Rightholders may opt out from the extended collective management of their rights only once an extended collective license concerning their rights was granted to a user. This possibility represents only a part of the a posteriori option described above. It appears that in case of opt out from one extended collective license there is no guarantee that the rights will not be included in another extended collective license.
66 To this point, comparing the possibilities for opting out demonstrates that the law provides a greater chance for rightholders of out-of-commerce books to withdraw their rights from the system and to manage them individually. However, although rightholders that opted out can exercise their rights to out-ofcommerce books individually, they cannot prohibit licensees that had previously received licenses from the assigned CMO to continue using their works for the duration of their licenses but for the period not exceeding five years. While the concerns about legal certainty for users acquiring licenses from the CMO are well-understood, the five-year term can be considered too long by some rightholders.
Representativeness of CMOs
67
The proportion of rightholders represented by CMOs through direct mandates from rightholders or agreements with foreign CMOs, (representativeness), is an important feature of the extended collective management, as a high level of representativeness is considered one of the preconditions for the extension of collective licenses.
68 Copyright Acts of the Nordic countries require CMOs to represent a "a substantial part of the authors of works used in Norway" (Article 38a of the Norwegian Copyright Act), "numerous authors of works used in Finland" (Article 26 of the Finish Copyright Act), "substantial number of authors of a certain type of works which are used in Denmark" (Article 50(1) of the Danish Copyright Act), "substantial portion of Icelandic authors" (Articles 15, 23, 23a and 25 of the Copyright Law of Iceland) 125 or "substantial number of Swedish authors in the field concerned" (Article 26i of the Swedish Copyright Act). The latter representativeness criteria are the lowest, as they require only representation of a substantial number of national rightholders. 126 The Danish and 1 SOFIA had experience with representation of nonmembers and distribution of revenue to them, as it already managed remuneration to authors and publishers for private copying and public lending.
71
Presently it is possible that the percentage of rightholders in a particular domain directly represented by CMOs in the Nordic countries 130 is higher than the percentage of holders of rights to outof-commerce books 131 represented by SOFIA through direct mandates. Nevertheless, it is important to observe that while a high level of representation of rightholders is considered to be one of the features of the collective management in the Nordic countries today, 132 the extended collective licensing has certainly had a role to play in encouraging rightholders to directly join CMOs. Theoretically, all the rightholders (members and non-members) are equal with regard to the CMO managing their rights, but in practice the rightholders members are "more equal". Members can more effectively supply CMOs with rights management information crucial for accurate distribution of revenues collected; contemporary online accounts of members permit them to follow collections and to receive relevant information rapidly and comfortably; members may have an impact on the functioning of their CMOs through participation in their governing bodies, etc. Therefore, while under some systems of nonvoluntary collective management rightholders may choose not to be members of CMOs, such systems greatly facilitate increase of CMOs' membership, and hence their representativeness.
133 Therefore, after a few years of its functioning, the French system, which aims at a restricted number of books may achieve a higher level of representativeness (given the limited number of out-of-commerce books) than the Nordic CMOs concluding extended licenses for use of works of the entire world in a particular (Centre Français d'exploitation du droit de Copie), which, among other things, ensures mandatory management of rights to reprography. According to the latest statistical information and estimates made available by SOFIA, the organisation represents more than 7000 authors and 300 publishers corresponding to 85% of sales revenues of French publishing, SOFIA's website, 'La Sofia, faits et chiffres': http://www. la-sofia.org/sofia/Adherents/sofia.jsp (last visited April 2016).
130 Thanks to direct mandates from rightholders but mostly to the gradual developed of a number of agreements with foreign CMOs 131 Percentage from the total hypothetical number of rights to out-of-commerce books.
domain. Representativeness is an important feature reinforcing the legitimacy of representation of outsiders (the more rightholders are represented through direct mandates, the fewer nonmembers need to be covered by a legal presumption). Without questioning the situation with representativeness at the moment of enactment of the French mechanism, it is worth noting that it is a dynamic feature, and that installment of a system of non-voluntary collective management facilitates non-members to join CMOs.
Tariff Setting
72 In both systems, tariffs are not set or validated by a public authority or a mixed-committee involving representatives of users and the government, or by judicial or quasi-judicial bodies as it is common for some remuneration rights. Tariffs are set by CMOs or in negotiations with users. Extended collective management models where tariffs can be set by an intervention of a special body are excluded from the comparison.
Foreign Works
73 Extended collective licenses also cover rights of foreign rightholders, in addition to the domestic rightholders.
74
The situation with the collective management of digital rights to out-of-commerce books is also rather straightforward (de jure analysis). Works published in books in France in the XXth century are covered by the mechanism without any further qualification. Hence, the literal interpretation of the law leads to the conclusion that it does apply to translations of foreign works published in France.
134
75 In practice, the situation with translated foreign works is very different (de facto analysis), as the French mechanism is not being applied to them.
135
Certain (partial) reasons for this non-application of the mechanism can to a certain extent be drawn from the following facts. The ministry of culture did not foresee its application to translations of foreign works published in France. 136 The mass digitization
